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STATEMENT OF THE CASE;_

Nature of the Case
On appeal, Mr. Ritchie asserts that the evidence against him was insufficient to
establish his guilt as to a charge of driving without privileges and a sentencing
enhancement for being a persistent violator.

He further asserts that the district court

erred when it relied on its own memory to find him to be a persistent violator.
In its Respondent's Brief, the State concedes that the evidence was insufficient
to support the jury's verdict on the charge of driving without privileges. 1 The State
makes three arguments against Mr. Ritchie's claim that the evidence was not sufficient
to support the district court's finding as to the persistent violator enhancement. First, it
argues that Mr. Ritchie's sufficiency claim is not actually a sufficiency claim, but rather
an unpreserved evidentiary claim. Second, it argues that, even if it is considered as a
sufficiency claim, Mr. Ritchie presented "no viable authority" for his argument that a
charging instrument is not evidence. Third, it argues that, even if his argument that the
charging instrument is not evidence is correct, the unchallenged evidence was sufficient
to support the persistent violator finding. With respect to Mr. Ritchie's claim that the
district court erred when it relied on its own memory to find him to be a persistent
violator, the State merely offers a footnote in which it claims that the district court did not
rely on its own memory in reaching its verdict.

1

In light of the State's concession, Mr. Ritchie will not offer further argument on this
issue.

1

This Reply Brief is necessary to respond to the State's arguments with respect to
the sufficiency of the evidence presented in support of the persistent violator finding. In
light of the State's concession of error as to the driving without privileges charge, he
respectfully requests that this Court accept the State's concession and vacate that
conviction. With respect to the argument concerning the district court relying on its own
memory to find him to be a persistent violator, Mr. Ritchie will rely on the argument set
forth in his Appellant's Brief.

Statement of the Facts and Course of Proceedings
The statement of the facts and course of proceedings were previously articulated
in Mr. Ritchie's Appellant's Brief. They need not be repeated in this Reply Brief, but are
incorporated herein by reference.

2

ISSUE

Was the evidence presented sufficient to support the district court's finding that
Mr. Ritchie was a persistent violator?

3

ARGUMENT
The Evidence Was Insufficient To Support The District Court's Finding On The
Persistent Violator Enhancement
The State advances three arguments in opposition to Mr. Ritchie's sufficiency of
the evidence claim with respect to the persistent violator enhancement. First, the State
argues that Mr. Ritchie waived any claim with respect to the district court's reliance on
non-evidence because "[a]lthough Ritchie ostensibly asserts a claim of insufficient
evidence, his claim is actually ... evidentiary in nature," a claim which is not subject to
fundamental error review. 2 (Respondent's Brief, pp.6-7.) Second, it argues that he has
presented "no viable authority to support his assertion that the identity of the person
being tried as a persistent violator must be established by evidence independent of the
identifying information set forth in the charging document." (Respondent's Brief, p.8.)
Third, the State argues that "[e]ven without considering the identifying data on the
Information (i.e., name, date of birth, and social security number), there was sufficient
evidence" to support the enhancement finding. (Respondent's Brief, pp.9-10.)

In the alternative, the State argues that, even assuming the claim it believes he made
was subject to fundamental error review, Mr. Ritchie could not establish that the failure
to object during the district court's reading of its verdict was a tactical decision because,
had he objected, "it would have been a simple matter for the state to present additional
testimony . . . to establish Ritchie's date of birth and social security number."
(Respondent's Brief, p.7.) Mr. Ritchie need not respond to this argument, as he will
disprove the State's assertion that his claim is not a challenge to the sufficiency of the
evidence. However, he notes that the State cites no authority for the proposition that,
once the State has rested its case, with no rebuttal possible because the defense
presented no evidence, that it can present additional evidence, let alone that it may do
so while a verdict is being read. Furthermore, the State presents no argument as to
how it would have established that Mr. Ritchie's date of birth and / or Social Security
Number would have matched those contained in the prior judgments.
2

4

With respect to the State's first argument, that Mr. Ritchie's claim is not one
challenging the sufficiency of the evidence, he asserts that the State is incorrect
because, in his Appellant's Brief, Mr. Ritchie challenged the finding that he was a
persistent violator by arguing that the evidence actually introduced was not sufficient to
establish the persistent violator enhancement.

(Appellant's Brief, pp.10-11 ("In

Mr. Ritchie's case, the only evidence that the State offered during the court trial on the
persistent violator enhancement were the two

prior judgments of conviction.

Furthermore, at no point during the preceding jury trial was there testimony or other
evidence establishing Mr. Ritchie's date of birth or Social Security Number.") (citations
omitted).)

It is difficult to imagine that this claim could be anything other than one

challenging the sufficiency of the evidence.

The fact that, after advancing this

argument, he opined that the district court appeared to have based its unsupportable
verdict on non-evidence (Appellant's Brief, pp.11-12), does not change the fact that his
argument challenged the sufficiency of the evidence actually introduced.
With respect to the State's second argument, that Mr. Ritchie "presents no viable
authority to support his assertion that the identity of the person being tried as a
persistent violator must be established by evidence independent of the identifying
information set forth in the charging document," which the State supports with citation to
authority in other jurisdictions supporting the use of charging instruments as evidence 3

Of the three cases cited by the State for this proposition, one is an unpublished
opinion of the North Carolina Court of Appeals to which "[c]itation is disfavored." State
v. Greene, 2010 WL 697326 (N.C. App. 2012). The second case, State v. Riley, 213
S.W.3d 80 (Mo. Ct. App. 2006), involved a claim in which the defendant himself relied
on the charging instrument in arguing that the evidence was insufficient to establish that
he was the person named in the prior convictions. Riley, 213 S.W.3d at 94. That can
hardly be said to have been a decision on a contested issue as to whether a charging
3

5

(Respondent's Brief, pp. 7-9), he asserts that the State is incorrect.

First, it

mischaracterizes his argument by assuming that the charging instrument is evidence; a
charging instrument that has not been introduced into evidence is not evidence.
Second, it ignores the citation, in Mr. Ritchie's Appellant's Brief, to an Idaho Court of
Appeals opinion in which that Court explained, "Official suspicion, indictment, or
continued custody are not grounds for a conviction." (Appellant's Brief, p.11 (quoting
State v. Troutman, 148 Idaho 904, 910 (Ct. App. 2010)).) It further ignores his citation

to Idaho Criminal Jury Instruction 102, which provides, "The [Information] [Indictment]
[Complaint] is simply a description of the charge; it is not evidence." (Appellant's Brief,
p.12 (quoting I.C.J.I. 102 (brackets in original)).)

The State's claim, that Mr. Ritchie

presented no viable authority for his contention, is demonstrably incorrect.
The State's third argument is that, even without considering the non-evidence,
the actual evidence introduced at trial was sufficient to support the finding that
Mr. Ritchie was a persistent violator. Specifically, the State argues, "Evidence that the
1995 felony judgment was previously entered against an individual with the same
unique name of 'Chad Stuart Ritchie' in the same county (Ada) is a sufficient basis to
conclude that the 1995 conviction was Ritchie's." (Respondent's Brief, p.10.) The State
goes on to argue, "Additionally, Exhibit 18 listed Ritchie's[4 ] date of birth as
which meant he was 35 years old at the time of trial.

Because Ritchie was

instrument can be used as evidence of guilt. The third decision, State v. Brown, 82
So.3d 1232 (La. 2012), involved a case in which the evidence presented included the
defendant's admission, during the jury trial on the underlying charges, to the prior
convictions relied upon during the enhancement hearing. Brown, 82 So.3d at 1234.
Furthermore, as with Riley, it does not appear that any challenge was brought to the
practice of considering a charging instrument to be evidence of guilt.
6

present in court, the judge would have noticed if Ritchie's appearance was not
consistent with that age." (Respondent's Brief, p.10.)
Mr. Ritchie asserts that the State's argument must first be rejected because the
State cites no authority for its proposition that a judgment of conviction from the same
county coupled with the same name and an unstated reliance on a person's possible
approximate age based on his physical appearance at the time of trial is sufficient to
establish identity.
Idaho _

The Idaho Supreme Court's recent holding in State v. Parton, _

(2013), further weakens the State's argument.

The Court summarized

Parton's argument as follows: "that, as a matter of law, the same name and same date
of birth are not sufficient to prove" identity for purposes of the persistent violator
enhancement. 5 Parton,

Idaho at

Rejecting the argument, the Court concluded

that the evidence presented -- that Parton's name and date of birth matched those in
the prior judgment of conviction - was sufficient to establish identity for purposes of
6

making a persistent violator finding. Id. at

The Ritchie to whom the State is referring is the Ritchie named in the prior conviction;
as noted earlier, the State introduced no evidence as to Mr. Ritchie's date of birth.
5 Parton had disputed that the testimony established his actual date of birth, maintaining
that the officer had testified to two different dates of birth. The Court rejected this
argument, concluding that the officer had merely misspoken in providing one of the
dates of birth.
6 With respect to the State's overall argument that the evidence admitted at trial was
sufficient to establish that he was a persistent violator, Mr. Ritchie relies on the
argument presented in his Appellant's Brief. (Appellant's Brief, pp.10-11.)
4
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CONCLUSION
For the reasons set forth herein, and in his Appellant's Brief, Mr. Ritchie
respectfully requests that this Court vacate the judgment of conviction, and remand this
matter for entry of judgments of acquittal on the charge of driving without obtaining a
driver's license and the persistent violator enhancement, and for resentencing on the
charges of aggravated assault on certain law enforcement personnel. In the alternative,
he respectfully requests that this Court vacate the persistent violator enhancement, and
remand this matter for a new trial on the persistent violator enhancement before a judge
who is not a witness to the underlying allegations.
DATED this 19th day of March, 2013.

SPENCERJ.HAHN
Deputy State Appellate Public Defender
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